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My name is Katrin Kuhlmann, and I am the President and Founder of the New Markets 

Lab (NML), a law and development think tank and innovation lab dedicated to improving 

systems for economic law and regulation to create broad-based market opportunity.  I am 

also a Member of the Trade Advisory Committee on Africa of the Office of the U.S. 

Trade Representative, a Lecturer on Law at Harvard Law School, an Adjunct Professor at 

Georgetown University Law Center, and a Senior Advisor at the Corporate Council on 

Africa. My work focuses on the connections between trade and development, in law, 

policy and practice, and this will be the focus of my testimony today. 

 

While AGOA has served as a cornerstone of the U.S. trade relationship with Africa, 

significant opportunity exists for expanded trade and development with and within Africa 

that current trade policy does not address.  This calls for new approaches to respond to 

changes in Africa and the global economy and ways in which to address some of the most 

significant aspects of market growth, including non-tariff issues and rule of law.  

 

Within Africa, regional trade ties are becoming stronger, as evidenced by the momentum 

within regional economic communities such as the East African Community (EAC), 

Common Market for Eastern and Southern Africa (COMESA), Southern African 

Development Community (SADC), and Economic Community of West African States 

(ECOWAS). Recent movement on the Tripartite Free Trade Area amongst EAC, 
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COMESA, and SADC and plans for a Continental Free Trade Area send a strong signal 

of deepening integration.  These regional agreements are African models for trade and 

development, designed to reflect the needs of the countries involved – from customs and 

trade facilitation to detailed provisions for agricultural market regulation. They also take 

into account the incremental nature of building markets, staging commitments and 

phasing in reform. While these efforts will take considerable time and effort, intentions 

have become clearer and action more focused.   

 

Beyond Africa, global markets are changing rapidly, shifting the dynamics of 

international trade and calling for increased speed to market and more open, transparent 

legal and regulatory systems in support of trade. Africa’s growth potential is being 

increasingly recognized by its trading partners, and trade agreements between African 

nations and developed markets, such as the European Economic Partnership Agreements 

(EPAs), are becoming more prevalent. It is important that we evaluate U.S. policy in light 

of this ever-more-comprehensive system of agreements, rules, and regulations both 

within Africa and beyond, looking at different approaches and assessing challenges raised 

with models such as the EPAs in order to best capture future growth potential.     

 

As the United States considers the next stage in its trade relationship with Africa, a 

deeper study is warranted of trade models that both reflect market opportunity and deliver 

development benefits.  The balance between these aspects will be essential for long-term 

market growth and effective implementation of market rules.  

 

This morning, I would like to share aspects of a new approach to development-led trade 

policy. I will present work that I have done through the E15 Initiative of the International 

Centre for Trade and Sustainable Development and World Economic Forum on legal and 

regulatory building blocks for trade and development, research conducted through my 

non-profit organization, the New Markets Lab, and as part of a student research project I 

designed and supervised on the development implications of free trade agreements 

conducted under the Trade Innovation Initiative (TII) of the Harvard Law and 
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Development Society (LIDS).  Finally, I will share initial thoughts for moving this work 

forward.  

 

This approach is a complement to trade preference programs like AGOA and special and 

differential treatment (SDT) more broadly, but it goes beyond these more traditional trade 

and development approaches to connect with the market and address the actual 

challenges faced by enterprises engaged in developing markets, which will ultimately 

drive the future of trade and development. Despite their importance, trade preference 

programs simply cannot respond to some of the most significant aspects of trade and 

development in the modern global economy, including non-tariff issues and rule of law. 

In a similar vein, SDT, which underpins the trade preference programs, was meant to 

serve as a tool for development, but in practice it has faced some challenges.  While 

staging of reforms may be important, exceptions to trade commitments, delays in 

implementation, and limitations on competition must be approached carefully so that they 

are supportive of market development and not limiting of future potential.  

 

Regulatory Building Blocks  

 

First, trade and development approaches require a new starting point.  While efforts in the 

past have focused on development as more of an exception than a rule, I propose a 

refocus on development as a starting point, using legal and regulatory “building blocks” 

to create an enabling environment for business.  Every enterprise, regardless of size, will 

make decisions based on factors that signal how the market will work.  If politically 

supported and well implemented, the legal, regulatory, and institutional structures 

inherent in trade policy can support thriving markets and deliver widespread development 

benefits.  This approach not only tracks closely with the disciplines of existing trade 

agreements (including Africa’s regional trade agreements) and the World Trade 

Organization (WTO), but it also is attuned to the significant potential in developing 

markets.   
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Of course, building these systems is an incremental process. Trade law and policy 

establish a sound framework for legal and regulatory change in a number of areas such as 

trade facilitation, sanitary and phytosanitary (SPS) measures, technical barriers to trade 

(TBT), and services. Each of these areas contains a number of actions, trade-offs, 

benefits, and best practices that must be considered as market systems are built.  These 

non-tariff building blocks have now become more important than tariffs in international 

markets, yet there is no clear path for implementing them in practice, and the 

development implications of reform in these areas do not always receive sufficient focus.  

The building blocks of development-led legal and regulatory reform should be central to 

trade policy, whether through FTAs, multilateral frameworks, or other trade instruments.  

Greater focus on SPS, TBT, trade facilitation, and services, among other key areas, would 

support a range of economic opportunity for enterprises of all sizes and bolster the ability 

of countries to participate in global markets.  Implementation of the right legal and 

regulatory structures can also create predictability and transparency for investment, 

expand market potential, and reduce market risk. Further, these structures are key to 

creating economic rights and binding systems that support the rule of law, to the benefit 

of individuals and communities worldwide.  

 

Development Aspects of Current Trade Models  

 

In addition to a stronger focus on the building blocks of trade, which also include 

intellectual property, labor, environment, and other areas of market regulation, analysis of 

current trade models from a development perspective presents some notable practices 

(and possible pitfalls) that could be more fully considered going forward.  While some of 

these research findings focus on trade agreements, many would apply to a range of trade 

mechanisms.  

 

• First, trade agreements could be better customized to address development 

considerations. This includes coverage of the building block issues, development-

led staging of commitments (such as the WTO Trade Facilitation Agreement and 
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agricultural provisions in U.S.-Morocco FTA, for example), and a focus on 

implementation alongside the frameworks established through trade agreements.  

 

• Second, few trade agreements include mechanisms for comprehensive and 

inclusive input or participation from the private sector. These stakeholders 

typically provide the best knowledge of specific development challenges and are 

the most efficient channel through which to address those challenges.  

 

• Third, trade agreements frequently reiterate preexisting commitments, such as 

those made at the WTO and International Labour Organization (ILO), without 

more effective mechanisms for implementation of those commitments. With 

respect to regulatory building blocks (for example treatment of SPS and TBT), it 

may be unclear how to address specific concerns in practice. 

 

• Fourth, FTAs often lack sufficient links between interconnected issue areas. 

Markets are intricate systems, as are the enabling environment that supports them.  

While negotiation by issue area has benefits, development challenges cannot be 

addressed adequately by a single chapter of an agreement, suggesting an approach 

that links the building blocks of development-led trade with other related areas 

(such as energy regulation, banking, and broader agricultural regulation). 

 

• Fifth, while capacity building has become closely linked with trade frameworks, it 

could have a significant impact when designed explicitly to address key 

challenges or sectors. For example, building legal, judicial, and technical 

expertise is critical to identifying and implementing the concerns that affect 

developing economies the most, and this type of capacity building could be 

enhanced from a trade and development perspective.  
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The Way Forward:  How to Implement the Approach 

 

Finally, I would like to share a few preliminary thoughts on how this approach could be 

implemented in practice.  While the particular vehicle for this approach will need to be 

identified – perhaps a new form of development-focused trade agreement or an expansion 

of the model developed with the EAC under the Trade Africa initiative, for example – the 

time is right to begin the discussion.  Just as trade and development will naturally have 

multiple stakeholders, refocusing efforts must also engage both the public sector (in the 

structural aspects below) and private sector (in the functional aspects) in order to be 

effective.     

 

I. Structural Approach 

 

The structural aspects of this new approach center on how trade agreements are 

developed, negotiated and designed.  Trade mechanisms tend to work best when they 

enable development-led trade but are not overly prescriptive.  Within this, I would stress 

two elements:  creating models based on good practices and focusing on integration with 

African regional harmonization measures.   

 

1) Draw From Existing Models  

 

First, a development-focused trade model can be informed by existing models and 

lessons learned, particularly when combined and expanded upon. Illustrative examples 

include: 

 

• Existing building block approaches, such as the Cooperation Agreement Among 

the Partner States of the East African Community and United States of America 

on Trade Facilitation, Sanitary and Phytosanitary Measures and Technical 

Barriers to Trade and the U.S.-CAFTA-DR FTA, which provides for technical 

advice and assistance for improving risk assessment techniques, simplifying and 

expediting customs procedures, advancing technical skills, and enhancing the use 
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of technologies that can lead to improved compliance with laws and regulations 

governing importation; 

• Agreement models that allow for staging of commitments reflective of market 

development and changes in capacity, such as the WTO Trade Facilitation 

Agreement and agricultural chapter of the U.S.-Morocco FTA; 

• Elements of agreements that focus on economic sectors of development 

significance, including European agreements with developing country trading 

partners that specifically target transportation, tourism, and energy; 

• Provisions to encourage private sector engagement, such as environmental 

provisions in the U.S.-CAFTA-DR, U.S.-Panama, and U.S.-Peru FTAs; and  

• Sections that address other issues, such as language in the Trans-Pacific 

Partnership (TPP) that addresses compliance with anti-corruption measures 

through best practices, including, for example, requirements for the adoption of 

accounting standards and keeping of records, training of local officials, and the 

development of good procedures to ensure that corrupt officials are removed from 

office. 

  

2) Support African Regional Initiatives  

 

Second, any trade relationship with Africa needs to take into account and align with 

Africa’s regional trade agreements to the greatest extent possible, both in substance and 

strategy.  Substantively, many of Africa’s regional agreements already include provisions 

aimed at non-tariff measures, SPS, and trade facilitation.  Not only would alignment 

support progress in these critical enabling environment building block areas, it would 

also have significant economic development benefits.  

 

Because trade is an interconnected ecosystem, all elements will matter in this alignment.  

For example, the EPAs between the EU and Africa do seek to align with regional trade 

efforts and also more comprehensively treat important sectors like agriculture (for 

example through specific measures addressing technology and infrastructure). However, 
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overall the EU EPAs contain other mechanisms that have been found to work against 

regional integration, perhaps in part explaining their controversial nature.  

 

II. Functional Approach  

 

How a trade model is structured is only part of the equation; how trade programs and 

agreements are implemented in practice is perhaps even more critical.  In brief, two 

aspects will be central to ensuring that trade agreements and their provisions are well 

implemented:  engaging the private sector in implementation efforts and documenting the 

link between legal and regulatory reform and market development.  Both can help inform 

the structural approach briefly outlined above. 

 

1) Engage the Private Sector in Design and Implementation 

 

Engaging the private sector can play a critical role in the formulation and development of 

trade law and policy and can lead to systems that are more effective and efficient in 

practice. There are different models for bringing private sector voices into trade matters, 

including those already noted, and these should be studied and aggregated.  Earlier this 

month, I took a group of students from Harvard Law School to Tanzania as part of an 

independent clinical study program, where we engaged with a number of institutions to 

understand how the needs of local businesses could be translated into change in the 

business enabling environment.  Several of these illustrate the potential of the approach I 

have discussed today, although many more such examples exist: 

 

• Platforms that bridge the needs of the private and public sectors, such as the 

Southern Agricultural Growth Corridor of Tanzania (SAGCOT) Centre that has 

effectively dealt with issues such as SPS, TBT, and agricultural regulation, 

including in support of African regional efforts on trade in seeds and other inputs. 

Through a partnership between NML and the SAGCOT Centre, supported by the 

Alliance for a Green Revolution in Africa and USAID, I have seen firsthand how 
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development-focused regulatory collaboration can work to create tangible market 

opportunity.   

• Associations that serve as effective models for sector-focused growth.  The 

Tanzania Horticultural Association (TAHA), for example, has engaged directly in 

trade issues in East Africa and beyond and has worked to address a number of 

aspects of the business enabling environment related to growth of the horticultural 

sector.  These also track with the building blocks (SPS, TBT, trade facilitation, 

services).   

• Another model under the Trade Africa initiative is the Corporate Council on 

Africa’s partnership with the East African Business Council that was created to 

engage the U.S. and African private sectors in issues related to trade facilitation.  

This partnership has established a mechanism for private sector input into the 

U.S.-EAC Trade and Investment Partnership and Commercial Dialogue under 

Trade Africa to advance progress addressing trade facilitation issues in particular.  

 

2) Build Evidence Base for Connection Between Legal and Regulatory Change and 

Market Growth 

 

Systems cannot change through trade policy mechanisms alone, and building a dynamic 

market will require forging a better connection between market potential and the 

corresponding legal and regulatory environment. While this topic also deserves much 

more in-depth focus, the New Markets Lab houses a growing cadre of case studies and 

other analytical work that takes the legal, regulatory, and policy building blocks down to 

the level of the enterprise or entrepreneur.  The case studies, for example, cover a range 

of pressing issues:  how African regional trade agreements are being implemented in 

practice, the regulatory implications facing entrepreneurs as they enter new markets, legal 

aspects of expanding innovative models for financing, and challenges confronting small 

exporters using AGOA and other trade preference programs.  The evidence collected by 

the work of the New Markets Lab and its partners will build support for implementing 

trade agreements and inform future policy approaches in the future. 

 



 10 

Conclusion 

 

Today’s testimony provided a snapshot of a new approach to trade and development 

focused on unexplored market opportunity and the legal and regulatory structures that 

underpin economic development.  Exploring this approach in greater detail will be in the 

interest of both the United States and its African partners.   

 

How to do so will require greater discussion and study, and I thank you for beginning this 

conversation.  

 


